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FInAncIAL VALuATIOn - Shareholder disputes

Shareholder disputes require one to
have the ability to recognize certain
differences from state-to-state. The
existences of corporations are general-
ly granted by state laws.   The disputes
that arise based on shareholder actions
require one to understand the differ-
ences that apply from state statute and
relevant case law decisions.  Our objec-
tive with this article is to raise aware-
ness of some of the idiosyncrasies that
can be encountered by forensic practi-
tioners (CFFs, ABVs, CPAs, and other
valuation designations) whose prac-
tices include performing business val-
uations in disputes involving share-
holder dissent or oppression matters.
Having upfront knowledge of these
distinctions can better prepare forensic
accountants when they practice in dif-
ferent legal venues.

In order to illustrate the nuances
of practicing in different venues, this
article discusses some key items one
should be aware of if he/she is engaged
in the major shareholder dispute ven-
ues of Delaware, California, or three
other selected states (subsequently
addressed).  The comparison of these
five states identifies some of the dis-
tinctions (on a state-by-state basis) that
should be taken into consideration in
order to perform credible analyses.1

exeCutive summary 
When it comes to practicing in the spe-
cialized niche area of shareholder dis-
sent or oppression matters, there are
specific items called the “Special Ks”
that a practitioner should consider and
keep in mind.  These items are:

K
now the rules; this includes rele-
vant state law and cases.  Similar
to family law disputes, rules are
jurisdiction specific.

K
now the standard of value
involved, its definition, and apply
the subject standard throughout
the valuation development and
reporting of the engagement.

K
now what the key issues are,
including relevant valuation
adjustments, approaches, valua-
tion date, and the premise of
value.

K
now the generally accepted valua-
tion methodologies and approaches.

K
now professional standards;
besides the potential applicability
of SSVS No. 12 and  the Uniform
Standards of Professional
Appraisal Practice (USPAP)
developed by the Appraisal Stan-
dards Board, the forensic account-
ant should consider other relevant
consulting/jurisdictional stan-
dards as well, since these valua-
tions are generally in a “dispute”
setting.

K
now one’s audience: the attorney,
the attorney’s client, judge, jury,
etc.

K
now how to protect oneself; do
research, be knowledgeable and
prepared, and know if valuation
adjustments are permitted.

Utilizing the Special Ks won’t guaran-
tee you success, but they can increase
your credibility as a forensic practi-
tioner. 

dissent v. oppression
Dissent matters arise when a minority
shareholder believes that a corporate
action (a triggering event) could be
potentially adverse to his/her interest.
Examples of triggering events include
a squeeze out, forced sale of shares, or
an exchange of stock of another corpo-
ration.  All states have dissenting

shareholder statutes and the most
common remedy is for the subject
shareholder to be bought out at the
proportionate fair value (FV) share of
his/her interest.  

Oppression matters generally
arise when a minority shareholder’s
expectations are not met.  This can
happen for several reasons including,
but not limited to, failure to declare
dividends, being prohibited from hav-
ing access to financial records, not hav-
ing a “say” in the direction of the busi-
ness, and/or being denied access to
facilities.    Unlike the traditional reme-
dy for dissent matters, oppression mat-
ters may have multiple remedies in
certain states. It can be more of a “roll
the dice” situation for oppression mat-
ters that can have one of four possible
outcomes/scenarios:

Encountering New Venues
with Shareholder Disputes?

expertTIP
when it comes to practicing in the

specialized niche area of share-

holder dissent or oppression

matters, there are specific items

called the “Special ks” that a

practitioner should consider and

keep in mind.

Continued on next page

Remember the Special Ks

roBert p. gray,
CPA/ABV/CFF, CFE

and dave duFFus,
CPA/ABV/CFF, CFE

ParenteBeard, LLC
Dallas, TX

bob.gray@ParenteBeard.com



FVLE Issue 37 June/July  2012  Page 9

FInAncIAL VALuATIOn - Shareholder disputes, continued

(1) If the company elects the buy-
out, fair value is paid.
(2) If the company does not elect
the buy-out option and the court
finds that oppression has
occurred, the company will ulti-
mately pay fair value, plus any
equitable adjustments the court
requires.
(3) If the court finds no oppres-
sion, the shareholder will likely
not recover the fair value as a per-
centage of enterprise value, and
the court may look to what the
shareholder’s interest v. share
would bring on the open market,
considering his or her minority
status.  This would imply the
application of shareholder-level
discounts [which may be signifi-
cant].
(4) If the court finds no oppres-
sion, there may be no buy-out and
the shareholder may be com-
pelled to remain with the corpora-
tion.3

The leading states for sharehold-
er dissent matters and shareholder
oppression matters are Delaware and
California, respectively.4

In summary, dissent matters
generally arise from shareholder
actions that take place at more of a cor-
porate level, whereas oppression mat-
ters arise from actions that are more
personal in nature.   

standards oF vaLue and
historiCaL deveLopment 
oF governing Law
The American Bar Association (ABA)
and the American Law Institute (ALI)
have each created their own defini-
tions of FV after reviewing relevant
case law over the past decades.  These
organizations have influenced the
understanding of FV by publishing
definitions in the Model Business Cor-
poration Act (MBCA and the later pub-
lished Revised MBCA or RMBCA) and
the Principles of Corporate Governance,
respectively.  Individual state’s statutes
have also drawn from the work of

these organizations to establish their
own definitions of FV (see known def-
initions discussed below).  The appli-
cation of the above definitions has
been further developed by state statute
and subsequent interpretation.

Generally, the standard(s) of
value in dissent and oppression mat-
ters is FV.  The bases for the standard(s)
arise from state statutes, case law and
the definition set out in the RMBCA.
The definition of FV has evolved over
the years and varies among the states.5

The majority of states use the RMBCA
definition developed in 1984 (the “pre-
1999 RMBCA”), which is,

the value of the shares immediate-
ly before the effectuation of the
corporate action to which the
shareholder objects, excluding any
appreciation or depreciation in
anticipation of the corporate action
unless exclusion would be
inequitable.

In 1999, the definition was modified
and defined as, 

the value of the shares immediate-
ly before the effectuation of the
corporate action to which the
shareholder objects using custom-
ary and current valuation concepts
and techniques generally
employed for similar businesses in
the context of the transaction
requiring appraisal, and without
discounting for lack of marketabil-
ity or minority status except, if
appropriate, for amendments to
the certificate of incorporation
pursuant to section 13.02.

The 1999 definition has been adopted
by a number of states, while others use
a hybrid of the pre-1999 and 1999 defi-
nitions.  Of the five selected states dis-
cussed in this article, none of them fol-
low the 1999 RMBCA definition.  Texas
specifically does not follow RMBCA.
Delaware, California, New York and
Pennsylvania are silent on the source
of their definition of FV. While state
statutes in most cases direct the use of
FV as the standard of value to value the

shares at issue, there is no universal
definition of FV in the context of dis-
sent and oppression matters.  Addi-
tionally, courts from various states
(e.g., Delaware) have also voiced their
opinion as to the definition of FV.  

The definition of FV is not
defined in the International Glossary of
Business Valuation Terms.  However, the
AICPA has two definitions of FV in its
“Glossary of Additional Terms” within
Appendix C of SSVS No. 1.6 A com-
mon mistake that financial analysts
often make is when they refer to the
financial reporting definition of FV v.
the legal definition when this source is
utilized for shareholder disputes.  The
AICPA’s legal definition of FV is:

For state legal matters only, some
states have laws that use the term
fair value in shareholder and part-
ner matters.  For state legal matters
only, therefore, the term may be
defined by statute or case law in
the particular jurisdiction.

This definition is more appropriate for
shareholder disputes as compared to
the financial reporting definition that
is based on Financial Accounting Stan-
dards Board (FASB) and Generally
Accepted Accounting Principles
(GAAP) references.  FASB and GAAP
issues are generally not relevant to
shareholder disputes and they serve a
different purpose.

It should be noted, that the con-
cept of FV, first and foremost, is gener-
ally considered broader than that of
fair market value (FMV).  FV differs
from FMV because FV does not always
have a willing buyer and sometimes
not a willing seller.  FMV has a price
that is equitable to both the hypotheti-
cal buyer and seller. FV considers the
concept of “fairness” to the seller for
having to forego his/her interest in the
company.  FMV can apply to either
controlling (generally control is more
than 50 percent of the voting stock) or
minority interests, while FV is applica-
ble only to minority interests.
Continued on next page
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state-speCiFiC issues
As noted, the governing law regarding
the valuation of shares in dissent and
oppression matters varies from state-
to-state.  The chart  at the right illus-
trates some of the differences in select-
ed states on key issues such as the
applicability of standards of value, the
discount for lack of control (DLOC),
and the discount for lack of mar-
ketability (DLOM).  A discussion with
respect to other guidance and differ-
ences of each state follows.

deLaware 
According to 8 Del. Code Section 262,
Delaware defines FV as the “value
exclusive of any element of value aris-
ing from the accomplishment or expec-
tation of the merger or consolidation,
together with a fair rate of interest
including all other relevant factors.”
The dissent/appraisal valuation date is
considered to be the date at the point
before the effective date of the corpo-
rate action.7 The courts in Delaware
have largely interpreted FV to be a pro-
portional interest in a going concern
entity.  Tri-Continental Corp. v. Battye
stated “the basic concept of value
under the appraisal statute is that the
stockholder is entitled to be paid for
that which has been taken from him,
viz., his proportionate interest in a
going concern.”

Prior to 1983, Delaware courts
would primarily utilize the Delaware
Block Method8 to determine FV for
shareholder disputes.  In 1983, the dis-
counted cash flow (DCF) method was
“introduced” in the Weinberger v. UOP
case. In this matter, the appellate court
deemed any valuation method in gen-
eral use within the financial communi-
ty to be acceptable.  As a result, the
Delaware courts utilize and somewhat
prefer the DCF method under the
income approach for FV matters.

In the view of the Delaware
courts, DCF projections prepared for
purposes other than the valuation, or
prior to knowing the valuation is need-
ed for a legal matter, have higher cred-
ibility than ones prepared just specifi-
cally for a valuation.  Also, when valu-

ing a company in Delaware, one
should reflect the “operative reality,”
which means including any benefits
that the shareholders could reasonably
receive without the occurrence of an
event.  In Delaware Open MRI Radiology
Associates, P.A. v. Kessler, the court
favored projections that provided a
reasonable best estimate of future
results. 

In the landmark case Cavalier Oil
Corp. v. Harnett, the Delaware Supreme
Court held that discounts and premi-
ums are not permitted at the share-
holder level.  However discounts and
premiums can be considered at the cor-
porate level.  The distinction is that dis-
counts and premiums that are required
to arrive at overall going concern value
can be applied, but once FV is deter-
mined, it cannot be changed for premi-
ums or discounts.  This issue often aris-
es when it comes to matters involving
holding companies.9

When utilizing the guideline
public company method in the market
approach, the Delaware courts recog-
nize that there is a great amount of
subjectivity when selecting the compa-
rable companies and the multiples that
is the basis for the valuation. As a
result, the courts base their reliance
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upon the market approach when it can
be demonstrated that the selected
guideline companies are, in fact, com-
parable. 

When using the guideline public
company method, results are often
adjusted to eliminate what the courts
perceive to be an implicit minority dis-
count (IMD) in the shares of publicly
traded companies.  The IMD adjust-
ment is premised on the view that
shares of publicly traded companies
trade at values below their pro rata FV
because of attributes of minority own-
ership. Because of this, an upward
adjustment is applied in order to “cor-
rect” for the discount, which is typical-
ly estimated in the 30 percent range.10

The concept of the IMD was initially
accepted and supported by the valua-
tion practitioners’ community.  How-
ever, after much debate and considera-
tion of the issue, many of those who
once supported the application of an
adjustment for an IMD now dispute
that such an adjustment is warranted.
(See the article “Testing for an ‘Implied
Minority Discount’ in Guideline Com-
pany Prices,” Gilbert E. Matthews,
CFA and Michelle Patterson, J.D.,
Ph.D., Financial Valuation and Litigation
Continued on next page
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istic assumptions made by the forensic
practitioner. It is clear the projections
need to be reasonable; more credibility
is given to the projections when pre-
pared in the ordinary course of busi-
ness or for purposes not related to the
underlying valuation.  In two out of
the thirteen cases, the court agreed
with the valuation results of one of the
practitioners, while in the eleven
remaining cases, the court determined
its own value.12 It appears from this
sample of cases, that the Delaware
courts prefer their own conclusions of
value rather than those of the valuation
practitioners.

CaLiFornia
In order to bring an oppression case in
California, one must own at least one-
third of the stock, and subsequently
must demonstrate that he or she is
oppressed or that a deadlock exists.  As
a remedy, one of two things can take
place: 1) the oppressed party can be
entitled to dissolution of the business,
or 2) the oppressed party can receive
payment from the oppressing party for
the FV of his/her interest. 

California has “dissolution
statutes” for minority shareholders to
receive FV for minority oppression
matters and FMV for dissent matters.
According to California Corporations
Code Section 2000(a), FV “shall be deter-
mined on the basis of the liquidation
value as of the valuation date but tak-
ing into account the possibility, if any,
of sale of the entire business as a going
concern in a liquidation.”13 Allowing
discounts is currently up to the discre-
tion of the court when determining FV.

Section 2000 is part of Chapter 20
of the General Corporation Law, which
provides guidance on “General Provi-
sions Relating to Dissolution.” A Sec-
tion 2000 proceeding can result from
either a Section 1800 proceeding or a
Section 1900 proceeding. California Cor-
porate Code Section 1800 involves invol-
untary dissolution of a corporation
bought by a minority shareholder or
shareholders.  Complaints for involun-
tary dissolution are filed by 50 percent
or more of the directors in office or a

shareholder who owns 33.3 percent or
more of the total outstanding equity.14

Section 1900 involves voluntary disso-
lution of a corporation initiated by
shareholders representing 50 percent
or more of the voting power of the cor-
poration.  Section 2000 was created for
those majority shareholders who do
not want the dissolution to happen and
to avoid it.  This means that “moving
parties” (e.g., minority shareholders)
interests are purchased at liquidation
value under California law.

In California, there are generally
two ways to dissolve a company.  One
is a piecemeal dissolution and the
other would be for the seller to be able
to find a buyer to purchase the entire
business before it is liquidated.   The
formula for determining fair value
under Section 2000 is below:

FV =Piecemeal liquidation value   +
Incremental value based on per-
centage of possibility, if any, of the
sale for cash of entire business as
going concern in a liquidation15

There are various valuation
issues that fall under Section 2000. In
Section 2000 proceedings, the DLOC is
not appropriate because all minority
and majority interests would be paid
off proportionately in a completed dis-
solution.16 However, whether the sale
was forced or unforced, the ownership
interest in a closely held corporation
must apply a DLOM.  The time frame
for the sale of a going concern is anoth-
er valuation issue.  If it is up for sale in
the ordinary course of business, the
company has the opportunity to wait
until the optimum time for sale, while
an involuntary dissolution of a going
concern puts time pressures on the
sale.  

After the liquidation value is
determined, Section 2000 then requires
an analysis of what the entire business
could be sold for in cash to a specific
buyer as a going concern in liquida-
tion.  Certain hypothetical assump-
tions (e.g., seller’s covenant not to com-
pete, motivated seller, warranties)

Expert Issue 19, June/July 2009, pp. 4-
6.)  This is because shares may trade at
values higher or lower than the value
of a company as a whole.11 An example
of when shares might trade higher
than the value of a company as a whole
would be the “dot.com” boom that
occurred in the late 1990s. Market
prices of internet shares were often
over-valued. 

Delaware courts have also reject-
ed the notion that the FV of a corpora-
tion’s shares are equivalent to their pro
rata value of the maximum price that
could be received in a sale of the com-
pany to a third-party purchaser.  As a
result, Delaware courts have mixed
views regarding the appropriate use of
the “transaction method” under the
market approach in determining FV.
Adjustments to the results of the trans-
action method should be considered to
eliminate synergies when determining
FV under this methodology.

Liquidation value, also called the
net asset value, is determined by the
market value of the company’s assets
less liabilities, debentures and pre-
ferred stock.  It represents the value
shareholders would be entitled to if the
company was to go out of business.
The Delaware Supreme Court deter-
mined that this liquidation value is an
acceptable technique, but is not equiv-
alent to nor a suitable substitute for FV.

An examination of 13 recent
cases decided by the Delaware
Chancery Court demonstrates that the
DCF method is still the preferred
methodology.  In three of the cases, the
court discarded the comparable com-
panies and transaction methods on the
grounds that none of the comparables
were sufficiently similar to the compa-
ny being valued.  The court indicated
that the DCF method merits the great-
est confidence within the financial val-
uation community in Muolo v. Hall-
mark. However, the court generally
gave more weight to experts applying
multiple valuation techniques support-
ing each other and serving as sanity
checks.  In several of these recent cases,
the court rejected the DCF method
when the projections included unreal- Continued on next page
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must be assumed.  Further, the analyst
needs to assume that the sale would
take place under dissolution pressures
as compared to an optimum time for a
FMV sale in the ordinary course of
business.  As stated previously, Section
2000 requires a cash-only purchase,
eliminating any exchanges involving
equity, debt, or any non-cash consider-
ation.  Costs associated with the pro-
posed liquidation (including legal,
accounting, printing costs, etc.) must
also be considered and deducted.  

California Corporate Code Sections
1300-1313 deal with dissenting share-
holders in which their shares are pur-
chased at their FMV instead of FV.17 If
the company being dissolved is a limit-
ed liability company (LLC), FMV is
also used instead of FV.  This is done at
a time specified in the articles of incor-
poration or by the majority vote of the
members.  An even greater percent of
the shareholders’ vote may be required
if it is specified in the articles of incor-
poration.  California Corporations Code
Section 17350 governs the voluntary
dissolution of an LLC, while Section
17351 governs the involuntary dissolu-
tion of an LLC.  Section 17351 does not
have any ownership percentage
requirements and other members may
avoid the dissolution by purchasing
the membership interests with cash at
the FMV. 18

new york
In the state of New York, only the
DLOM is generally allowed for share-
holder dispute valuations.  A case of
note on the issue was In re Brooklyn
Home Dialysis Training Center, Inc. held
on April 29, 2002 in the New York
Supreme Court.  In this matter, one of
three partners sought the judicial dis-
solution of a corporation and the two
remaining partners were to purchase
the interest.  A DLOM of 22.5 percent
was applied to one-third of the valua-
tion figure provided in addition to
applying a further discount based
upon the economic outlook of the
industry, nature and history of the cor-
poration, and earning capacity.  The
court relied on the “investment value”
approach to value the corporation.19

New York defines FV according
to Section 623(h)(4) of the New York
Business Corporation Article 6, stating:  

Nature of the transaction giving
rise to the shareholder’s right to
receive payment for shares and its
effects on the corporation and its
shareholders, the concepts and
methods then customary in the rel-
evant securities and financial mar-
kets for determining fair value of
shares of a corporation engaging in
a similar transaction under compa-
rable circumstances and all other
relevant factors.20

In addition, the dissent/appraisal valu-
ation date is considered to be the close
of business on the day prior to the
shareholders’ authorization date.

In New York, dissolution by a
shareholder can serve as a remedy for
oppression or other oppressive behav-
ior per New York Code Sections 1104-
1118.  According to New York Code Sec-
tions 1104-1118, a buy-out election can
be opted for in lieu of dissolution.  The
dissolution valuation date is defined as
the day before the date the petition was
filed in accordance with Mtr. of Dissolu-
tion of Pub. Relations Aids 109 A.D.2d
502 (1985).21

pennsyLvania
In the Commonwealth of Pennsylva-
nia, statute and case law provide no
clear guidance with respect to the
applicability of discounts.  Pennsylva-
nia defines FV according to 15 Pa. Cons.
Stat. Section 1572:

The fair value of shares immedi-
ately before the effectuation of the
corporate action to which the dis-
senter objects, taking into account
all relevant factors, but excluding
any appreciation or depreciation
in anticipation of the corporate
action.22

In addition, the dissent/appraisal valu-
ation date is considered to be immedi-
ately before the effectuation of the cor-
porate action to which the shareholder
objects.

In Pennsylvania, dissolution by a
shareholder can serve as a remedy for
oppression or other oppressive behav-
ior per 15 Pa. Cons. Stat. Section 1981.
There is no option for taking a buy-out
election in place of dissolution in Penn-
sylvania.
Continued on next page
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1 This article is written from a financial perspective, and
does not address legal issues nor does it provide any
legal opinions.

2 Statement on Standards for Valuation Services (“SSVS”)

No.1, “Valuation of a Business, Business Ownership
Interest, Security, or Intangible Asset,” issued by the
AICPA Consulting Services Executive Committee.

3 Business Valuation Resource’s Guide to Fair Value in

Shareholder Dissent, Oppression, and Marital Dissolu-

tion (“BVR Guide”), 2011 edition, pg. 127.
4 BVR Guide, pgs. 2-3.
5 For example, in 1950, in the landmark case Tri-Continen-

tal Corp. v. Battye, the Delaware Supreme Court defined
fair value and introduced the concept as the value which
had been taken from the shareholder and that the share-
holder should be compensated for what was taken.  How-
ever, to the present, the debate continues as to the
nature of what exactly had been taken from the share-
holder and whether the value should relate to the subject
interest of the shareholder or as a percentage of the com-
pany as a whole.  BVR Guide, pgs. 12 and 106.

6 SSVS No.1, pgs. 52-53.  
7 BVR Guide, pg. 16.

8 In the Delaware Block method, three generally accepted
valuation approaches are utilized: asset, market, and
income.  Using this method, FV of the company’s equity
is determined by averaging these three approaches
where each is assigned a percentage weight (based on
the significance each approach has to the subject entity)
and ultimately the results are totaled to determine the
final estimate of value. 

9 BVR Guide, pg. 152.
10 The IMD is generally not applied to the results of the DCF

method, including estimates of the terminal value deter-
mined using market multiples in the DCF method.

11 BVR Guide, pgs. 241-243.
12 BVR Guide, pgs. 40-51.
13 http://www.leginfo.ca.gov/cgi-bin/displaycode?section=

corp&group=01001-02000&file=2000-2011.
14 California Corp. Code Section 1800: California Code -

Section 1800 http://law.onecle.com/california/corpora-

tions/1800.html.
15 “Dissolution Actions Yield Less than Fair Market Enter-

prise Value (Appraising for ‘Fair Value’ Under California
Corporations Code Section 2000),” by Arthur J. Shartsis,
Esquire, BVR Guide, pgs. 414-415.

16 Section 2000 cases to consider include: Brown v. Allied

Corrugated Box Co. (1971), Abrams v. Abrams-Rubaloff

& Associates (1980), Ronald v. 4-C’s Electronic Packag-

ing, Inc. (1985), Mart v. Severson (2002), Trahan v. Tra-

han (2002), and Veyna v. Orange County Nursery, Inc.

(2009).
17 Corporations Code Section 1300-1313. http://www.legin-

fo.ca.gov/cgibin/displaycode?section=corp&group=0100

1-02000&file=1300-1313. 
18 California Corporations Code Section 17350.

http://law.onecle.com/california/corporations/17350.html

and 17351; http://law.onecle.com/california/corpora-

tions/17351.html. 
19 http://caselaw.findlaw.com/ny-supremecourt/1491960.html.

Investment value is the value to a particular investor
based on individual investment requirements and expec-
tations. SSVS No.1, pg. 46.

20 New York Business Corporation - Article 6 - Section 623

“Procedure to Enforce Shareholder's Right to Receive
Payment for Shares.” http://law.onecle.com/new-

york/business-corporation/BSC0623_623.html.
21 http://www.leagle.com/xmlResult.aspx?xml-

doc=1985611109AD2d502_1537.xml&docbase=CSLWA

R1-1950-1985.
22 http://law.onecle.com/pennsylvania/corporations-and-

unincorporated-associations/00.015.072.000.html.
23 BVR Guide, p. 28.
24 In Richie v. Rupe III, the Court of Appeals stated that

when the Trial Court instructed the jury to eliminate the
factors of DLOM and DLOC, it erred by ordering the com-
pany to purchase the minority shareholder’s subject
interest at more than FMV.  Accordingly, the Court of
Appeals concluded that was “excessive relief.”

25 http://law.onecle.com/texas/business-organizations/

10.362.00.html
26 As a resource, forensic accountants should consider

going to shareholderoppression.com. This website offers
shareholder oppression tools (and other items) in the
form of a map of the fifty states.   When you select a state
on the map, it will provide information relating to the
state’s shareholder inspection rights, shareholder
oppression, and shareholder derivative suits.  It can be
found at http://shareholderoppression.com/Sharehold-

er/States.html.

texas
In Texas, the statute generally rejects
discounts for shareholder disputes.23

However, there have been decisions
from the Texas courts where discounts
were allowed in shareholder oppres-
sion matters. Case-in-point is a noted
matter in Texas (Ritchie v. Rupe III 1995)
involving the application of discounts
in a shareholder oppression matter.
The Court of Appeals of Texas deter-
mined that if the minority shareholder
received more than FMV, it would pro-
vide “excessive relief.”24 In its ruling,
the Court of Appeals declined to
decide the factual issues related to the
applicability of discounts and other
items in the matter and remanded the
case back to the Trial Court to deter-
mine FMV of the subject stock.  

Texas defines FV according to
Section 10.362 of the Texas Business
Organizations Code:

Value of the ownership interest on
the date preceding the date of the
action that is the subject of the
appraisal. Consideration must be
given to the value of the organiza-
tion as a going concern without
including in the computation of
value any: (1) payment for a con-
trol premium or minority discount
other than a discount attributable
to the type of ownership interests
held by the dissenting owner and,
(2) limitation placed on the rights
and preferences of those owner-
ship interests.25

This definition does not follow
RMBCA.

In Texas, dissolution by a share-
holder is not an option as a remedy for
oppression or other oppressive behav-
ior per Texas Business Organizations
Code Section 21.756.   Instead, a share-
holder may bring a derivative proceed-
ing.  Also, a buy-out election cannot be
opted for in lieu of dissolution.  

ConCLusion
As is demonstrated by our dis-

cussion of the relevant statutes and
case law in selected states, the
approach to valuing an ownership

The authors would like to thank Lindsay
Kempner, senior associate of ParenteBeard
LLC, for her invaluable research and assis-
tance with this article.

interest in shareholder dissent and
oppression matters requires the practi-
tioner to remember the Special Ks.
This requires knowledge and under-
standing of the rules of each specific
jurisdiction.26 One should know the
standard of value that is applicable in
the given state, as well as its definition;
know the key valuation issues, includ-
ing the applicability of discounts and
premiums; and know the relevant
methodologies and approaches that
have been reviewed and accepted by
the courts in the jurisdiction.  Have
sufficient knowledge of the pertinent
valuation approaches, methods and
professional standards that need to be
applied.  Do your homework and
know your audience (e.g., the attor-
neys, attorneys’ clients, and trier of
fact). Finally, it is important to know
how to protect yourself.  This is done
by performing thorough research,
being prepared and knowledgeable,
knowing whether valuation adjust-
ments are used or not, and making
sure to adhere to the relevant profes-
sional standards.  Pleasant travels! c
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